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 DISCHARGE. The debtor had failed to pay taxes for three 
tax	years	and	failed	to	file	a	return	and	pay	taxes	for	a	fourth	






failed	 to	 report	 income	 on	 the	 late	 returns,	 and	 consciously	
chose to use the funds for personal expenses. The court held that 
the	debtor’s	actions	were	affirmative	actions	to	avoid	payment	
of	 taxes	and		constituted	a	nondischargeable	attempt	to	evade	
taxes. As to the fourth tax year, the IRS argued that the taxes 
were	nondischargeable	 under	Section	523(a)(1)(B)(i)	 because	
the	debtor	did	not	file	a	return	for	that	year.	The	debtor	presented	
only a draft copy of the tax return, which the court held was not 
sufficient	evidence	to	overcome	the	IRS	claim	of	not	receiving	
a return; therefore, the taxes were nondischargeable. In re 
Schwartz, 2009-1 U.S. Tax Cas. (CCH) ¶ 50,281 (Bankr. M.D. 
Fla. 2009).
 SALE OF CHAPTER 12 ESTATE PROPERTY. The 
Chapter	12	debtor’s	plan	provided	for	payment	of	federal	taxes	
by surrendering to the IRS eight parcels of land. The plan also 
provided	that	all	federal	and	state	tax	claims	which	arose	from	
the transfer of the property to the IRS were treated as general 
unsecured	claims	not	entitled	to	priority	under	Section	507.	The	
eight parcels were sold, resulting in substantial taxable capital 
gains	tax.		The	debtor	argued	that,	under	Section	1222(a)(2)(A),	
the	capital	gains	tax	was	a	claim	of	the	Chapter	12	estate.	The	
IRS	argued	 that	Section	1222(a)(2)(A)	did	not	 apply	 to	post-
petition	sales	of	the	debtor’s	property.	The	courts	reviewed	the	
three cases which had ruled on the issue, In re Knudsen, 356 B.R. 
480 (Bankr. N.D. Iowa 2006), aff’d, 389 B.R. 643, 680-81 (N.D. 
Iowa 2008) (ruled	for	debtor); In re Hall, 376 B.R. 741 (Bankr. 
D. Ariz. 2007), rev’d, 393 B.R. 857, 862 (D. Ariz. 2008) (ruled	
for	debtor	on	appeal); and In re Schilke, 379 B.R. 899 (Bankr. D. 
Neb. 2007), aff’d, 2008 U.S. Dist. LEXIS 68176 (D. Neb. 2008) 
(ruled	for	debtor),	and	followed	them		in	holding	that	capital	gains	
taxes	resulting	from	post-petition	sales	of	a	Chapter	12	debtor’s	
property	were	 administrative	 expenses	 entitled	 to	 application	
of	Section	1222(a)(2)(A).	In re Dawes, 2009-1 U.S. Tax Cas. 
(CCH) ¶ 50,280 (D. Kan. 2009), aff’g, 2008 Bankr. LEXIS 
362 (Bankr. D. Kan. 2008).
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of	 country	 of	 origin	 statements	 on	 labels	 of	meat	 or	 poultry	
product	 covered	 commodities	 that	 are	 to	 be	 sold	 by	 covered	
retailers	 and	 that	 comply	with	 the	 country	 of	 origin	 labeling	
requirements	will	be	considered	to	be	generically	approved.	74 
Fed. Reg. 11837 (March 20, 2009).
 MEAT INSPECTION. The FSIS has adopted as final 
regulations	 amending	 the	 federal	meat	 inspection	 regulations	
to	 require	 that	 all	 cattle	 that	 are	 non-ambulatory	 disabled	 at	

















 GROSS ESTATE. The decedent and pre-deceased spouse 
had	created	a	family	limited	partnership		funded	with	marketable	









such	 as	 records,	 and	 (4)	 the	 decedent	 retained	 control	 over	
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partnership	assets,	including	using	partnership	assets	to	make	gifts	
and the assets were used to pay estate tax and obligations. The court 
did	allow	equitable	recoupment	of	capital	gains	and	income	taxes	
paid by the children on partnership transactions which could not be 
recovered	due	to	refund	limitation	periods.	Estate of Jorgensen v. 
Comm’r, T.C. Memo. 2009-66.
 MARITAL DEDUCTION.	The	 decedent’s	will	 provided	 for	
funding of a trust which the decedent had established prior to 
death.	The	decedent’s	will	and	trust	agreement	had	an	ambiguity	








specifically	 override	 the	 state	 apportionment	 law;	 therefore,	 no	
estate	tax	was	to	be	allocated	to	the	martial	trust,	and	the	martial	
deduction was not reduced. Estate of McCoy v. Comm’r, T.C. 
Memo. 2009-61.
 FEDERAL INCOME 
TAXATION
 BUSINESS EXPENSES. The	 taxpayer	 claimed	 deductions	
for	business	expenses	related	to	a	real	estate	investment	business,	
including	advertising,	 car	 expenses,	 depreciation,	 interest,	 office	
expenses, supplies and travel. The taxpayer presented only a 
spreadsheet	 of	 the	 expenses	 and	 credit	 card	 statements	 showing	
the various expenses as charges.  The evidence presented by the 
taxpayer	 included	 the	 date,	 purpose	 and	 amount	 of	 the	 expense	
but	the	taxpayer	did	not	present	any	receipts	or	other	documentary	
evidence to support each expense. The court held that the deductions 
were properly disallowed for lack of substantiation.   The appellate 
court	 affirmed	 in	 a	 decision	 designated	 as	 not	 for	 publication.	
Alemasov v. Comm’r, 2009-1 U.S. Tax Cas. (CCH) ¶ 50,285 (9th 
Cir. 2009), aff’g, T.C. Memo. 2007-130.
 CORPORATIONS.
 OFFICER COMPENSATION. The taxpayer was CEO and 
majority	 shareholder	 of	 a	 large	 retail	 business	 corporation	 and	





the appellate court reversed,  holding that the Tax Court erred in 
failing	to	include	the	severance	packages,	retirement	plans	and	other	
perks received by the other executives.  In addition, the appellate 
court found that the taxpayer provided extra efforts which were 
especially	relied	upon	by	the	corporation	for	its	proper	management.	
Menard, Inc. v. Comm’r, 2009-1 U.S. Tax Cas. (CCH) ¶ 50,270 
(7th Cir. 2009), rev’g, T.C. Memo. 2004-207.
 DEPENDENTS.	The	 taxpayer	claimed	(1)	head	of	household	
filing	status,	(2)	a	dependency	exemption	deduction,	(3)	the	child	
tax	credit,	 (4)	 the	 additional	 child	 tax	credit,	 and	 (5)	 the	 earned	
income	tax	credit	for	a	minor	child	of	the	taxpayer’s	girl	friend.	
The taxpayer was not the biological parent of the child, was not 
otherwise related to the child, and had not adopted the child. The 
court	held	that	the	taxpayer	could	not	claim	head	of	household	
filing	 status	 or	 any	 of	 the	 deductions	 or	 credits	 because	 the	
taxpayer	 failed	 to	 provide	 evidence	 of	 the	 amount	 of	 support	
provided for the child by the taxpayer or anyone else. Eubanks 
v. Comm’r, T.C. Summary Op. 2009-36.
	 The	taxpayer	had	provided	more	than	one-half	of	the	support	for	
two	child	of	the	taxpayer’s	companion	who	lived	with	the	taxpayer.	





held that the taxpayer was not entitled to the head of household 
filing	 status,	 the	 dependent	 deductions	 or	 credits	 because	 the	





children,	 (3)	 the	 child	 care	 credit,	 (4)	 the	 additional	 child	 tax	
credit,	and	(5)	the	earned	income	tax	credit.	The	court	held	that	
the unrelated children were not qualifying children and denied 
the	head	of	household	filing	status,	dependency	deduction	and	
tax credits. Gordon v. Comm’r, T.C. Memo. 2009-56.




the	 phone	 company	had	 responsibility	 for	 locating,	 installing,	
monitoring	and	maintaining	the	phones.		The	agreement	allowed	
the	taxpayer	 to	sell	 the	phones	back	to	 the	company	after	five	
years	at	 the	same	price,	or	earlier	 less	a	10	percent	restocking	
fee.	 The	 taxpayer	 claimed	 depreciation	 deductions	 for	 the	
phones	and	claimed	a	tax	credit,	under	I.R.C.	§	44,	the	disabled	
access credit. The Tax Court held that the taxpayer did not have 
sufficient	ownership	interest	in	the	phones	to	take	a	depreciation	
deduction. The court noted that the taxpayer had no responsibility 
for	maintenance	and	no	risk	of	loss	of	value	because	of	the	buy-
back provision. The court also held that the disabled access credit 
could	not	be	claimed	by	the	taxpayer	for	the	same	reason	as	the	
denial	of	depreciation	deductions.	The	appellate	court	affirmed	
in a decision designated as not for publication. Sita v. Comm’r, 
2009-1 U.S. Tax Cas. (CCH) ¶ 50,275 (7th Cir. 2009), aff’g, 
T.C. Memo. 2007-363.
 DISASTER LOSSES.  On March 2, 2009, the president 
determined	that	certain	areas	in	Oregon	are	eligible	for	assistance	
from	the	government	under	the	Disaster	Relief	and	Emergency	
Assistance	Act	(42	U.S.C.	§	5121) as a result of a severe winter 
storm,	which	began	on	December	20,	2008. FEMA-1824-DR. 
Accordingly,	 taxpayers	 in	 the	 areas	may	deduct	 the	 losses	on 
their 2007 federal income tax returns.	See	I.R.C.	§	165(i).		On 
March	2,	 2009,	 the	 president	 determined	 that	 certain	 areas	 in	
Washington	 are	 eligible	 for	 assistance	 from	 the	 government	
under the Act as	a	result	of	a	severe	winter	storm,	which	began	on	
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December	12,	2009. FEMA-1825-DR.  On March	4,	2009,	the	
president	determined	that	certain	areas	in	New	York	are	eligible	
for	 assistance	 from	 the	 government	 under	 the	Act as a result 
of	a	severe	winter	storm,	which	began	on	December	11,	2009.	
FEMA-1827-DR.  Accordingly, taxpayers in the areas deduct 
the losses on their 2007 federal income tax returns. See I.R.C. § 
165(i).		On March	2,	2009,	the	president	determined	that	certain	
areas	in	Illinois	are	eligible	for	assistance	from	the	government	
under the Act as	a	result	of	a	severe	winter	storm,	which	began	
on	January	26,	2009. FEMA-1826-DR. On March	5,	2009,	the	
president	determined	 that	 certain	 areas	 in	 Indiana	are	 eligible	
for	assistance	from	the	government	under	the	Act as a result of a 
severe	winter	storm,	which	began	on	January	26,	2009. FEMA-
1828-DR. Accordingly,	taxpayers	in	the	areas	may	deduct	the	




a doctorate degree in education. The education was not required 
for	employment	and	was	an	attempt	by	the	taxpayer	to	increase	
future	employment	opportunities.	The	court	held	that	the	cost	of	
the education could not be deducted because the education was 
intended	 to	be	used	 to	obtain	new	employment	opportunities.	
Kent v. Comm’r, T.C. Summary Op. 2009-40.









 GAMBLING EXPENSES. In a Chief Counsel Advice letter, 
the	IRS	ruled	that	a	professional	gambler	could	not	claim	any	
gambling	losses	in	excess	of	gambling	winnings	but	could	claim	
business deductions for expenses.  CCA Ltr. Rul. 20012012, 
Feb. 12, 2009.




expenses. The taxpayer did not provide evidence that the child 
actually	spent	the	money	on	higher	education	expenses.	The	court	
held	that	the	additional	distributions	constituted	a	modification	
of	 the	monthly	 distribution	 prior	 to	 reaching	 age	 59	 1/2	 and	
resulted	in	all	of	the	distributions	in	that	year	being	subject	to	
the	10	percent	additional	tax,	not	just	the	additional	distributions.	
Garza-Martinez v. Comm’r, T.C. Summary Op. 2009-38.
 INNOCENT SPOUSE.	The	U.S.	Supreme	Court	has	denied	










held that, because the taxpayer failed to contest the ruling as to these 
other criteria, innocent spouse relief was properly denied. Golden v. 
Comm’r, 2009-1 U.S. Tax Cas. (CCH) ¶ 50,101 (6th Cir. 2008), 
aff’g, T.C. Memo. 2005-170 and T.C. Memo. 2007-299.














200602034, Sept. 29, 2005. The IRS has reconsidered that ruling and 
in a Chief Counsel Advice ruling held that the analysis of Newark 
Morning Ledger Co. v. United States, 507 U.S. 546 (1993) applied 
in	 determining	whether	 intangibles	 constitute	 goodwill	 or	 going	
concern	value	within	the	meaning	of	Treas.	Reg.	§	1.1031(a)-2(c)(2).	







that the IRS should not follow the position in Ltr. Rul.  200602034 
on this issue.  CCA Ltr. Rul. 200911006, Feb. 12, 2009.
 The taxpayer operated a vehicle leasing business that included 




The taxpayer exchanged these vehicles for other vehicles through a 
qualified	intermediary.	The	IRS	ruled	that	all	the	vehicles	qualified	
as like-kind personal property with all the other vehicles. The IRS 
noted	that	light-duty	trucks	and	cars	are	treated	the	same	by	federal	
regulators	as	to	emissions	and	mileage	standards	and	marketed	with	
similar	characteristics.	Ltr. Rul. 200912004, Dec. 2, 2008.
 LIMITED LIABILITY COMPANIES. In a Chief Counsel 
Advice	letter,	the	IRS	ruled	that	a	chief	operating	officer	of	an	LLC	
had	sufficient	authority	to	execute	a	Form	2848,	Power	of	Attorney	
and Declaration of Representative on behalf of the LLC. The LLC 
elected	to	be	taxed	as	a	corporation	and	the	IRS	noted	that	an	officer	
of	the	LLC	had	sufficient	authority	to	bind	the	LLC	as	a	corporation.	
No discussion of the basis of that authority was included. CCA Ltr. 
Rul. 200911011, Jan. 21, 2009.
 MORTGAGE INTEREST DEDUCTION. The taxpayer 
54	 Agricultural	Law	Digest
purchased	a	principal	residence	financed	with	a	mortgage	which	
exceeded	$1	million.	The	 taxpayer	 lived	 in	 the	 residence	with	
another	person	but	the	taxpayer	made	all	interest	payments	during	
the	first	two	years.	Under	I.R.C.	§	163(h)(3)(B)(ii),	the	deduction	








was	determined	by	multiplying	 the	 amount	 of	 interest	 actually	
paid	by	the	taxpayer	by	a	fraction,	the	numerator	of	which	was	$1	
million	and	the	denominator	of	which	was	the	average	balance	of	
the outstanding acquisition indebtedness for each tax year. Thus, 
the total interest deduction for both taxpayers could not exceed 
the	interest	deduction	allowed	for	$1	million	of	indebtedness.		Ltr. 
Rul. 200911007, Nov. 24, 2008.
 NET OPERATING LOSSES. The IRS has issued a revenue 











revenue procedure provides guidance on when and how to elect 
I.R.C.	§	172(b)(1)(H)	if	the	taxpayer	previously	filed	an	election	
under	I.R.C.	§	172(b)(3)	to	forgo	the	NOL	carryback	period.	Rev. 
Proc. 2009-19, I.R.B. 2009-14.
 PARTNERSHIPS
 ADMINISTRATIVE ADJUSTMENTS. The IRS has issued 
guidance to assist Chief Counsel attorneys in advising the IRS 
regarding	protective	 assessment	 procedures	 in	 cases	 subject	 to	
the	unified	partnership	audit	and	litigation	procedures	of	I.R.C.	
§§6221-6234,	when	 a	 partner	 has	 engaged	 in	 a	 transaction	 for	
which	a	loss	reported	on	the	partner’s	return	is	associated	with	
the sale of a partnership interest or an asset distributed by the 
partnership. Notice CC-2009-011, March 11, 2009.
 PASSIVE ACTIVITY LOSSES. The decedent and taxpayer 
were	married	 and	 owned	 a	 cattle-raising	 activity.	The	 farm	 is	
operated	through	a	limited	liability	company	wholly	owned	by	a	
















200911009, Nov. 24, 2008.
	 The	taxpayer	attempted	to	build	a	residence	but	the	mortgage	
for the construction loan was eventually foreclosed upon. For the 
same	tax	year,	the	taxpayer	claimed	short-term	capital	losses	from	
the sales of securities. The taxpayer offered evidence for the losses 
only	by	submitting	filed	federal	income	tax	returns.	The	court	held	
that	the	tax	returns	were	insufficient	to	substantiate	the	amount	or	
nature of the losses and held that the IRS properly denied those 
losses and any carryforward or back of the losses to other tax years. 
Kennedy v. Comm’r, T.C. Memo. 2009-57.
 PENALTIES. The CCH has reported that the IRS has announced 
a new policy that allows reduced penalties for taxpayers who 







looking to the past six years, pay a 20-percent penalty on the 
total	balance	of	all	the	taxpayer’s	foreign	bank	accounts	or	assets	
during	the	year	among	the	past	six	in	which	the	accounts	had	their	
highest aggregate value. Torie Cole and Sherri Morris, CCH 
News Staff.









the	 regulations	did	not	 provide	 for	 an	 adjustment	 for	 expected	
earnings	 in	 determining	 the	 adjusted	 fair	market	 value	 of	 plan	
assets	as	of	earlier	dates	that	must	be	used	to	determine	value.	The	
new guidance describes the rules expected to be incorporated in 
future	regulations	for	adjusting	asset	values	for	expected	earnings	
pursuant	to	I.R.C.	§	430(g)(3)(B)	using	an	assumed	rate	of	return. 
Notice 2009-22, I.R.B. 2009-14.
	 The	taxpayer	requested	a	pre-retirement	age	distribution	from	
a	401(k)	pension	plan	 in	order	 to	use	 the	money	 to	purchase	a	
residence.	The	taxpayer	included	the	distribution	amount	in	taxable	
income	but	did	not	report	or	pay	the	10	percent	additional	tax	for	




under	 I.R.C.	§	408	and	not	 to	distributions	 from	401(k)	plans;	
therefore,	the	distribution	was	subject	to	the	10	percent	additional	









created	 a	 second	 class	 of	 stock	 and	 the	 termination	 of	 the	 S	
corporation	 status,	 the	 taxpayer	 did	 not	 include	 the	 taxpayer’s	
distributive	share	of	corporation	income	as	personal	income.	The	
court	held	that	the	taxpayer	failed	to	prove	that	the	agreement	was	
binding	on	 the	parties;	 therefore,	 the	agreement	did	not	 create	
a	second	class	of	stock	and	the	taxpayer’s	share	of	corporation	
income	was	taxable	to	the	taxpayer.	Minton v. Comm’r, 2009-1 
U.S. Tax Cas. (CCH) ¶ 50,278 (5th Cir. 2009), aff’g, T.C. Memo. 
2007-372.




AFR	 	 0.83	 0.83	 0.83	 0.83
110 percent AFR 0.91 0.91 0.91 0.91
120 percent AFR 1.00 1.00 1.00 1.00
Mid-term
AFR	 	 2.15	 2.14	 2.13	 2.13
110	percent	AFR		 2.36	 2.35	 2.34	 2.34
120	percent	AFR	 2.59	 2.57	 2.56	 2.56
Long-term
AFR	 3.67	 3.64	 3.62	 3.61
110	percent	AFR		 4.04	 4.00	 3.98	 3.97
120	percent	AFR		 4.42	 4.37		 4.35	 4.33
Rev. Rul. 2009-10, I.R.B. 2009-14.





services.	TAP	 also	makes	 annual	 reports	 to	 the	Treasury,	 the	





















access to the trust property. Ioane  v. comm’r, T.C. Memo. 2009-
68.
 UNEMPLOYMENT BENEFITS.	The	American	Recovery	
and	Reinvestment	Act	 (Pub.	L.	No.	 111-5)	 provides	 that	 every	
person	receiving	unemployment	benefits	in	2009	may	exclude	the	
first	 $2,400	of	 these	benefits.	This	 exclusion	 applies	 separately	
to	 each	 spouse	 for	married	 couples.	Unemployment	 benefits	
received	in	2008	and	before	remain	fully	taxable.		Unemployed	
workers	 can	 choose	 to	 have	 income	 tax	withheld	 from	 their	





 ASSUMPTION OF RISK.  The	plaintiffs	were	injured	during	
a hayride as part of a private picnic with the defendants on the 
defendant’s	farm.	The	plaintiff	were	riding	on	a	hay	wagon	owned	
by the defendants and pulled by a tractor driven by one of the 
defendants’	children.	The	plaintiffs	either	jumped	off	the	wagon	
or were thrown off when the wagon increased speed on an incline 
and	flipped.	The	 trial	 court	 granted	 summary	 judgment	 for	 the	
defendants, holding that the action was barred by the doctrine of 
assumption	of	risk.	The	appellate	court	reversed,	holding	that	issues	
of	fact	remained	as	to	whether	the	conditions	leading	to	the	accident	
were inherent risks of a hayride. The court noted that, although 
hayrides	are	not	free	of	bumps	and	jolts,	the	uncontrolled	speeding	
up of the tractor and wagon are not necessarily a risk inherent in 
hayrides. Brennan v. Schnappacher, 2009 Ohio 927, 2009 Ohio 
App. LEXIS 737 (Ohio Ct. App. 2009).
IN THE NEWS
 FARM PROGRAMS. 	Agriculture	Secretary	Tom	Vilsack	and	
Treasury	Secretary	Tim	Geithner	announced	March	19,	2009	that	
beginning	with	the	2009	crop	year,	all	farm	program	participants	




had	made	more	 than	$49	million	 in	payments	 to	2,500	 farmers	
whose	incomes	exceeded	farm	subsidy	payment	limits.	GAO	said	




gross	 income	 from	 farming	 for	 the	 past	 three	 years	 averaged	
more	than	$750,000	or	their	nonfarm	income	exceeded	$500,000.	
Landowners	also	are	ineligible	for	conservation	payments	if	their	









Special 20th Anniversary Sale
The Agricultural Law Press celebrates its 20 years of publishing in agricultural law with a series of special 
sales	of	its	publications	over	the	next	few	months.
During March & April 2009, purchase the Agricultural Law Manual for only $100 
postpaid (regularly $115) and receive your first update (July 2009) free.
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treatise, Agricultural Law,	the	one	volume	Agricultural Law Manual, the Farm Income Tax Manual,	and	numerous	articles	on	agricultural	
law	and	economics.
Purchase Offer
	 To	purchase	your	copy	at	this	special	price,	send	$100	by	check	to	Agricultural	Law	Press,	P.O.	Box	835,	Brownsville,	OR	97327.	
The Manual	may	also	be	ordered	online,	www.agrilawpress.com,	using	your	credit	card	through	the	PayPal	secure	online	system.	Be	
sure	to	use	the	“multiple	publication”	price	of	$100.	The	book	will	include	the	July	2009	update	free	of	charge.	Subsequent	semi-annual	
updates	are	available	for	$100	per	year	(three	updates).
